Frequently Asked Questions

What employers are covered by title | of the ADA, and when is the coverage effective?
The title 1 employment provisions apply to private employers, State and local
governments, employment agencies, and labor unions. Employers with 25 or more
employees were covered as of July 26, 1992. Employers with 15 or more employees
were covered two years later, beginning July 26, 1994.

What practices and activities are covered by the employment nondiscrimination
requirements?
The ADA prohibits discrimination in all employment practices, including job
application procedures, hiring, firing, advancement, compensation, training, and other
terms, conditions, and privileges of employment. It applies to recruitment,
advertising, tenure, layoff, leave, fringe benefits, and all other employment-related
activities.

Who is protected from employment discrimination?

Employment discrimination is prohibited against "qualified individuals with
disabilities.” This includes applicants for employment and employees. An individual
is considered to have a "disability" if s/he has a physical or mental impairment that
substantially limits one or more major life activities, has a record of such an
impairment, or is regarded as having such an impairment. Persons discriminated
against because they have a known association or relationship with an individual with
a disability also are protected.

The first part of the definition makes clear that the ADA applies to persons who have
impairments and that these must substantially limit major life activities such as
seeing, hearing, speaking, walking, breathing, performing manual tasks, learning,
caring for oneself, and working. An individual with epilepsy, paralysis, HIV
infection, AIDS, a substantial hearing or visual impairment, mental retardation, or a
specific learning disability is covered, but an individual with a minor, non-chronic
condition of short duration, such as a sprain, broken limb, or the flu, generally would
not be covered.

The second part of the definition protecting individuals with a record of a disability
would cover, for example, a person who has recovered from cancer or mental illness.

The third part of the definition protects individuals who are regarded as having a
substantially limiting impairment, even though they may not have such an
impairment. For example, this provision would protect a qualified individual with a
severe facial disfigurement from being denied employment because an employer
feared the "negative reactions” of customers or co-workers.

Who is a ""qualified individual with a disability?""
A qualified individual with a disability is a person who meets legitimate skill,
experience, education, or other requirements of an employment position that s/he




holds or seeks, and who can perform the essential functions of the position with or
without reasonable accommodation. Requiring the ability to perform “essential”
functions assures that an individual with a disability will not be considered
unqualified simply because of inability to perform marginal or incidental job
functions. If the individual is qualified to perform essential job functions except for
limitations caused by a disability, the employer must consider whether the individual
could perform these functions with a reasonable accommodation. If a written job
description has been prepared in advance of advertising or interviewing applicants for
a job, this will be considered as evidence, although not conclusive evidence, of the
essential functions of the job.

Does an employer have to give preference to a qualified applicant with a disability over

other applicants?
No. An employer is free to select the most qualified applicant available and to make
decisions based on reasons unrelated to a disability. For example, suppose two
persons apply for a job as a typist and an essential function of the job is to type 75
words per minute accurately. One applicant, an individual with a disability, who is
provided with a reasonable accommodation for a typing test, types 50 words per
minute; the other applicant who has no disability accurately types 75 words per
minute. The employer can hire the applicant with the higher typing speed, if typing
speed is needed for successful performance of the job.

What limitations does the ADA impose on medical examinations and inquiries about

disability?
An employer may not ask or require a job applicant to take a medical examination
before making a job offer. It cannot make any pre-employment inquiry about a
disability or the nature or severity of a disability. An employer may, however, ask
questions about the ability to perform specific job functions and may, with certain
limitations, ask an individual with a disability to describe or demonstrate how s/he
would perform these functions.

An employer may condition a job offer on the satisfactory result of a post-offer
medical examination or medical inquiry if this is required of all entering employees in
the same job category. A post-offer examination or inquiry does not have to be job-
related and consistent with business necessity.

However, if an individual is not hired because a post-offer medical examination or
inquiry reveals a disability, the reason(s) for not hiring must be job-related and
consistent with business necessity. The employer also must show that no reasonable
accommodation was available that would enable the individual to perform the essential
job functions, or that accommodation would impose an undue hardship. A post-offer
medical examination may disqualify an individual if the employer can demonstrate that
the individual would pose a "direct threat" in the workplace (i.e., a significant risk of
substantial harm to the health or safety of the individual or others) that cannot be
eliminated or reduced below the direct threat level through reasonable accommodation.
Such a disqualification is job-related and consistent with business necessity. A post-
offer medical examination may not disqualify an individual with a disability who is



currently able to perform essential job functions because of speculation that the
disability may cause a risk of future injury.

After a person starts work, a medical examination or inquiry of an employee must be
job-related and consistent with business necessity. Employers may conduct employee
medical examinations where there is evidence of a job performance or safety
problem, examinations required by other Federal laws, examinations to determine
current fitness to perform a particular job, and voluntary examinations that are part of
employee health programs.

Information from all medical examinations and inquiries must be kept apart from
general personnel files as a separate, confidential medical record, available only
under limited conditions.

Tests for illegal use of drugs are not medical examinations under the ADA and are
not subject to the restrictions of such examinations.

When can an employer ask an applicant to "'self-identify'* as having a disability?

Federal contractors and subcontractors who are covered by the affirmative action
requirements of section 503 of the Rehabilitation Act of 1973 may invite individuals
with disabilities to identify themselves on a job application form or by other pre-
employment inquiry, to satisfy the section 503 affirmative action requirements.
Employers who request such information must observe section 503 requirements
regarding the manner in which such information is requested and used, and the
procedures for maintaining such information as a separate, confidential record, apart
from regular personnel records.

A pre-employment inquiry about a disability is allowed if required by another Federal
law or regulation such as those applicable to disabled veterans and veterans of the
Vietnam era. Pre-employment inquiries about disabilities may be necessary under
such laws to identify applicants or clients with disabilities in order to provide them
with required special services.

Does the ADA require employers to develop written job descriptions?
No. The ADA does not require employers to develop or maintain job descriptions.
However, a written job description that is prepared before advertising or interviewing
applicants for a job will be considered as evidence along with other relevant factors.
If an employer uses job descriptions, they should be reviewed to make sure they
accurately reflect the actual functions of a job. A job description will be most helpful
if it focuses on the results or outcome of a job function, not solely on the way it
customarily is performed. A reasonable accommodation may enable a person with a
disability to accomplish a job function in a manner that is different from the way an
employee who is not disabled may accomplish the same function.

Must an employer modify the work hours of an employee with a disability if doing so
would prevent other employees from performing their jobs?




No. If modifying one employee's work hours (or granting leave) would prevent other
employees from doing their jobs, then the significant disruption to the operations of
the employer constitutes an undue hardship.
May an_employer _ask whether _a reasonable accommodation is _needed when an
employee with a disability has not asked for one?
If an employer knows that an employee has a disability, it may ask whether s/he
needs a reasonable accommodation when it reasonably believes that the employee
may need an accommodation. An employer also may ask an employee with a
disability who is having performance or conduct problems if s/he needs reasonable
accommodation.

May an_employer tell other employees that someone is receiving a reasonable
accommodation?
No, because this usually amounts to a disclosure that the individual has a disability.
The ADA specifically prohibits the disclosure of medical information except in
certain limited situations, which do not include disclosure to coworkers.

An employer may certainly respond to a question from an employee about why a
coworker is receiving what is perceived as "different" or "special” treatment by
emphasizing its policy of assisting any employee who encounters difficulties in the
workplace. The employer also may find it helpful to point out that many of the
workplace issues encountered by employees are personal, and that, in these
circumstances, it is the employer's policy to respect employee privacy. An employer
may be able to make this point effectively by reassuring the employee asking the
question that his/her privacy would similarly be respected if s/he found it necessary
to ask the employer for some kind of workplace change for personal reasons.
Employers might also find it helpful to provide all employees with information
about various laws that require employers to meet certain employee needs (e.g., the
ADA and the Family and Medical Leave Act), while also requiring them to protect
the privacy of employees.

Are there certain things that are not considered reasonable accommodations and are
therefore not required?
Yes, the following is a sample listing which is not intended to be inclusive of
everything.

o Anemployer does not have to eliminate a primary job responsibility.

o An employer is not required to lower production standards that are
applied to all employees, though it may have to provide reasonable
accommaodation to enable an employee with a disability to meet them.

o An employer does not have to provide personal use items, such as a
prosthetic limb, a wheelchair, eyeglasses, hearing aids, or similar
devices.

o An employer never has to excuse a violation of a uniformly applied
conduct rule that is job-related and consistent with business necessity.
This means, for example, that an employer never has to tolerate or excuse
violence, threats of violence, stealing, or destruction of property. An
employer may discipline an employee with a disability for engaging in



http://www.eeoc.gov/policy/docs/accommodation.html#17
http://www.eeoc.gov/policy/docs/accommodation.html#18
http://www.eeoc.gov/policy/docs/accommodation.html#19
http://www.eeoc.gov/policy/docs/accommodation.html#19

such misconduct if it would impose the same discipline on an employee
without a disability.

What kinds of modifications or adjustments are required to reasonably accommodate
applicants and employees?
Examples of reasonable accommodation include making existing facilities used by
employees readily accessible to and usable by an individual with a disability;
restructuring a job; modifying work schedules; acquiring or modifying equipment;
providing qualified readers or interpreters; or appropriately modifying examinations,
training, or other programs.

Reasonable accommodation also may include reassigning a current employee to a
vacant position for which the individual is qualified, if the person becomes disabled
and is unable to do the original job. However, there is no obligation to find a
position for an applicant who is not qualified for the position sought. Employers are
not required to lower quality or quantity standards in order to make an
accommodation, nor are they obligated to provide personal use items such as glasses
or hearing aids.

The decision as to the appropriate accommodation must be based on the particular
facts of each case. In selecting the particular type of reasonable accommodation to
provide, the principal test is that of effectiveness, i.e., whether the accommodation
will enable the person with a disability to do the job in question.

Does a reasonable accommodation include changing a person's supervisor?
No. The ADA may, however, require that supervisory methods, such as the method
of communicating assignments, be altered as a form of reasonable accommodation.

How guickly must an employer respond to a request for reasonable accommodation?
An employer should respond promptly to a request for reasonable accommodation.
If the employer and the individual with a disability need to engage in an interactive
process, this too should proceed as quickly as possible. Similarly, the employer
should act promptly to provide the reasonable accommaodation.

Must an emplover provide the reasonable accommodation that the individual wants?

No, the employer may choose among reasonable accommodations as long as the
chosen accommodation is effective (i.e., it removes the workplace barrier at issue).
The employer may offer alternative suggestions for reasonable accommodations to
remove the workplace barrier in question. If there are two possible reasonable
accommodations, and one costs more or is more difficult to provide, the employer
may choose the one that is less expensive or easier to provide, as long as it is
effective.

If an employer _has several qualified applicants for a job, is the employer required to

select a qualified applicant with a disability over other applicants without a disability?
No. The ADA does not require that an employer hire an applicant with a disability
over other applicants because the person has a disability. The ADA only prohibits




discrimination on the basis of disability. It makes it unlawful to refuse to hire a
qualified applicant with a disability because he or she is disabled or because a
reasonable accommodation is required to make it possible for this person to perform
essential job functions. For example, if two persons apply for a job opening as a
typist, one a person with a disability who accurately types 50 words per minute, the
other a person without a disability who accurately types 75 words per minute, the
employer may hire the applicant with the higher typing speed, if typing speed is
needed for successful performance of the job.

Are_applicants or employees who are currently illegally using drugs covered by the
ADA?
No. Individuals who currently engage in the illegal use of drugs are specifically
excluded from the definition of a "qualified individual with a disability" protected
by the ADA when the employer takes action on the basis of their drug use.

Can an employer maintain existing production/performance standards for an employee

with a disability?
Yes, an employer can hold employees with disabilities to the same standards of
production/performance as other similarly situated employees without disabilities
for performing essential job functions, with or without reasonable accommodation.
An employer also can hold employees with disabilities to the same standards of
production/performance as other employees regarding marginal functions unless the
disability affects the person's ability to perform those marginal functions. If the
ability to perform marginal functions is affected by the disability, the employer must
provide some type of reasonable accommodation such as job restructuring but may
not exclude an individual with a disability who is satisfactorily performing a jobs
essential functions.




